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OVERVIEW

[1] Thornhill Green Co-operative Homes Inc. (Thornhill Green, the Property, the Co

operative or, for convenience, the Co-op) and the Co-operative Housing Federation of Canada

(CHF Canada) seek to quash the decisions and actions of the Regional Municipality of York (the

Region or the Service Manager) with respect to the proposed sale of the Co-op to Housing York

Inc.(HYl), the Region's social housing arm.

[2] The Region, exercising its statutory role as a Service Manager under the Social Housing

Reform Act, 2000, S.O. 2000, c. 27 (the SHRA or the Act), appointed a Receiver to oversee

necessary renovations when the Co-op was experiencing financial difficulties. Later, this SHRA

receivership was converted into an Appointment Order through the Superior Court of Justice,

and continues today.

[3] Without notifying the Board of Directors of Thomhil) Green or its members, the Region

consented to the sale of Thornhill Green, obtained the consent of the Minister of Housing, and

supported the Receiver's motion before the Superior Court of Justice seeking an Order to sell the

Co-op. The first notice Thornhill Green ever received of any intention to sell the Co-op was the

Receiver's application before the Superior Court requesting the sale.

[4] The applicants submit that the Region's decision to sell the Co-op and the process which

resulted in that decision were undertaken without notice to either the Co-op, its members or its

Board of Directors, in breach of the Region's duty ofprocedural fairness.

ISSUES

[5] Thornhill Green seeks judicial review of the Region's decision to "purchase and consent"

to the sale of Thornhill Green's assets and liabilities pursuant to s. 95(1) of the SHRA which

reads as follows:

95. (I) Subject to subsections (2) and (2.1), a housing provider shall not, without

the prior written consent of the Service Manager and the Minister, transfer, lease

or otherwise dispose of or offer, list, advertise or hold out for transfer, lease or

other disposal, a housing project or any part of it, including any chattels in it.

[6] The following questions must be answered:

(i) is the Region's decision to consent to and recommend a sale of the Co-op

reviewable by this Court pursuant to the Judicial Review Procedures Act,
R.S.O. 1990, c. J. 1 (JRPA) or the common law?

(ii) if so, was there a breach of procedural fairness when the Region provided no

notice to the Co-op of its intentions nor any opportunity to respond?
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(iii) if there is a breach, what is the appropriate remedy?

[7] The applicants seek an Order quashing and setting aside the decisions and actions of the

Region which resulted in the Region attempting to acquire the assets of the Co-op. They also

wish to be given a meaningful opportunity to preserve the future ofThomhill Green as a Co-op.

[8] This is not a judicial review of the Region's decision to appoint a Receiver under s.

116(1)5 of the SHRA, nor is it a judicial review of the appointment by Pepall J. of the Receiver

pursuant to s. 116(1)6 of the SHRA and s.101 ofthe Courts ofJustice Ad, R.S.O. 1990, c.C.43.

THE PARTIES

[9] Thornhill Green is a corporation without share capital incorporated under the Co

operative Corporations Act, R.S.O. 1990, c. 35 (the CCA). As a non-profit housing co-operative,

it is subject to specific provisions of the CCA. As a result of providing social housing, it is also

designated as a "housing provider" under the SHRA and is governed by that statute. This Co-op

is required to have a target of forty-one units, for which it charges lower rates tied to a

household's lower income, commonly referred to as "rent-geared-to-income."

[10] CHF Canada is a federal non-profit co-operative whose objects include ensuring the

growth, stability and independence of the non-profit co-operative housing movement in Canada.

It has an advocacy function and a substantial member-support function which involves providing

management advice regarding co-op operations, community concerns, legal issues, and training

and education for co-ops and their staff, as well as providing specialized support and advice for

co-ops in difficulty. Membership in CHF Canada is voluntary. Thornhill Green is a member of

CHF Canada.

fllj Under the SHRA, the Regional Municipality of York is a Consolidated Municipal

Service Manager and is responsible for funding and for administering prescribed social housing

programs and projects pursuant to the SHRA.

[12] Housing York Inc. is a wholly-owned corporation of the Region and is the largest

social housing provider in the Region, managing 2000 units in thirty separate buildings. Under

the SHRA, it too is a "housing provider." While it is a respondent in this proceeding, it took no

position on the matter.

POSITION OF THE PARTIES

113] In February 2008, the Region consented pursuant to section 95( 1) of the SHRA to sell

the assets of the Co-op to its own wholly-owned corporation, HYI. According to the applicants,

the decision of the Service Manager to consent to the sale was kept a secret. According to the

Region, the decision to sell was dealt with confidentially. Whatever characterization one ascribes

to the process, what is clear is that the Region never provided any notice of its decision to the
Board or to the Co-op members.
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f 14] Thomhill Green alleges that the Region improperly and with secrecy did not provide

notice of the intended sale and did not either consult with or provide an opportunity to the

members of Thornhill Green to address the issue of a sale.

[ 15] The Region's position is that there is nothing in cither the SHRA or the Appointment

Order of the Superior Court that would require notice of the proposed sale to be given to

members of Thornhill Green before the service of the Receiver's motion, nor is there anything in

that Order that would require the Region or the Receiver to consult with Thomhill Green

members before the Receiver could bring a motion to approve the sale. Further, even if such an

obligation were to exist, given that the Receiver is a court-appointed officer, any such obligation

would be the Receiver's, not the Region's. Finally, the Region notes that Council's

recommendation acknowledged that the court's approval is required for a sale, thereby

necessitating a full hearing before the Superior Court of Justice where Thomhill Green residents

would have an opportunity to file materials and make any submissions they deem appropriate.

FACTUAL BACKGROUND

Thornhill Green as a Co-op and bousing provider

[16] Non-profit housing co-operatives in Ontario arc entities governed by the Co-operative

Corporations Act. Thomhill Green is also a "housing provider" under the SHRA. Co-ops are

operated by their own members for their mutual benefit in accordance with the principles of co

operation. A board of directors is elected by and from among the membership. In almost all

cases, the members reside in the housing units owned or leased by the Co-op. Each member is

entitled to participate in members' meetings and is entitled to a vote with respect to directors, by

laws and other matters.

[ 17] Thomhill Green consists of 101 townhouses on 6.4 acres of land near Yonge Street in

Thornhill, Ontario (the Property). The buildings, constructed in 1966, were initially operated as

traditional rental properties. This Co-op is unique in York Region because, unlike most co-ops, it

came into being by the purchase of existing buildings that were already twenty-six years old,

rather than by construction of new facilities. The age of the property set the stage for the

financial issues faced by the Co-op, due to the need to renovate and repair the older buildings.

1] Thomhill Green purchased and converted the Property into a non-profit housing co

operative. The Property was acquired with public or borrowed funds provided by the province of

Ontario, not with any funds of any ofthe occupants of Thornhill Green. The Property is the only

major asset of the Co-op.

[19] The articles of incorporation specifically prohibit members from personally benefiting

from any disposition of the assets of Thornhill Green. The Co-op is to have a charitable purpose

and, upon dissolution, its assets are to be distributed to a charity or an organization with a

charitable purpose. This is consistent with Ontario's requirement that non-profit housing co

operatives be corporations without share capital.
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[20] As a result, none of the members of Thornhill Green own any shares or have other

interest in the assets of the Co-op. Any equity accumulated through resident payments and

capital appreciation is the property of the Co-operative corporation and is to be used for the

benefit of all present and future members ofthe Co-operative.

Events leading to receivership

[21] Thomhill Green is required to comply with requirements of the SHRA and its

Regulations. Section 7(1) of Ontario Regulation 339 requires a housing provider to "ensure that

its housing projects are well-managed, are maintained in a satisfactory state of repair and are fit
for occupancy."

[22] In late 2004, Thomhill Green advised the Region that its housing project required

substantial capital repair. After undertaking independent evaluations to ascertain the extent of the

work required, the Region determined that Thornhill Green required approximately $2.J million

to address the identified capital repair requirements.

[23] In July 2005, Thomhill Green advised the Region that it was experiencing financial

difficulty. The Region met with the Co-op's property management company and made

suggestions with respect to addressing some of the problems. In October 2005, the Region

provided emergency funding of up to 5148,000 to address Thornhill Green's health and safety

requirements and made further suggestions with respect to operational issues that needed to be
addressed.

[24] In early February 2006, the Ministry of Municipal Affairs and Housing (the Ministry)

informed the Region that Thomhill Green's mortgage renewal was in jeopardy because the

municipal property taxes had not been paid. To assist, the Region provided the Co-op with a

subsidy advance of $32,249.60 to ensure payment of the outstanding 2005 property taxes, but on

condition that Thomhill Green provide detailed financial statements to the Region.

[25] . The financial statements, when provided, raised concerns with the Region. The

Region gave notice to the Minister of Housing that Thornhill Green was a "project in difficulty"

whose mortgage would once again be at risk because it could not pay its 2006 property tax

installments. As required under the Act, a copy of this letter was provided to the Co-op as
notification of its status as a project in difficulty.

[26] Under the SHRA, the Service Manager may exercise certain remedies if a triggering

event occurs. On March 9, 2006, the Region provided Thomhill Green with a "notice of

triggering events." The Region identified three specific triggering events and specified the
remedial actions that Thornhill Green was required to make by May 12, 2006. The triggering
events were as follows:
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1. Thomhill Green, in its capacity as a housing provider, was unable to meet its

obligations as they came due: SHRA, s. 115, 8. Reference was made to the problems

with respect to the 2005 and 2006 property taxes.

2. Thomhill Green, in its capacity as a housing provider, had incurred an accumulated

deficit that was material and excessive, having regard to normal practices of similar

housing providers: SHRA, s. 115, 10. Reference was made to accumulated deficits

indicated, and inconsistent and unreconciled financial statements.

3. Thomhill Green, in its capacity as a housing provider, had failed to operate the

housing project properly having regard to the normal practices of similar housing

providers: SHRA s. 115,11. Reference was made to the Co-op's substantially lower

housing charge revenues when compared to those of other social housing providers

in the area, and to Thomhill Green having exhausted its capital reserve funds and

having made some ill-advised spending decisions.

[27] Thomhill Green responded to the triggering notice but the Region found the response

inadequate. As well, Thomhill Green's audited financial statements raised serious concerns with

the Region, due to an accumulated deficit that had more than doubled in one year and the

depletion of two separate funds (including the capital reserve fund) to fund operating costs,

which was contrary to their intended use.

[28] As a result of its concerns, the Region recommended to the Ministry that a Receiver

be appointed as permitted under s. 116(1)5 of the SHRA. The Act required the Region to first

obtain the written consent ofthe Minister.

[29] On June 15, 2006, the Mayor of York Region met with senior representatives of the

Ministry and later that month York Region's Regional Council authorized the appointment of a

Receiver, subject to the consent of the Minister. On July 16, 2006, the Minister approved the

appointment of a Receiver and Manager to administer Thomhill Green, and also provided

consent for a loan pursuant to the SHRA.

[30] The Co-op board of directors and members were not informed of the Region's

recommendations or the appointment of the Receiver until after the appointment had been made.

Appointment of a Receiver and Manager under the SHRA

[31] On July 19, 2006, the Region appointed Mintz & Partners Limited as Receiver and

Manager of the housing project owned and operated by Thomhill Green, pursuant to s. 116(1)5

of the SHRA. It was not clear at that time just how long the receivership might last. As one can

imagine, this created an clement of uncertainty for the Co-op members who worried about the

length of the receivership and its ultimate outcome. In Thomhill Green's Newsletter of

September 2006, the Chair of the Board reported, among other things, the following to the

members:
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NO ONE - not PPM, not members of any recent Boards, and not, at this point,

Mintz or York Region cither - knows how long this receivership will last, or what

the development will look like at the end of it all, or how high the housing

charges will be over the next few years, or whether we will return to being an

independent co-op, be combined with some other York Region co-op for

administrative and budget purposes (one of the possibilities floated at the

meeting) or become just another non-profit housing development with no resident

input.

[32] Mintz's appointment as Receiver meant that it was deemed to be the agent of

Thomhill Green, pursuant to s. 120(4) of the SHRA. hi accordance with the provisions of the

SHRA and its agreement with the Region, the Receiver's mandate was to preserve and protect

the property, assets, business and undertaking of Thomhill Green, and to control its receipts and

disbursements.

[33] Regional Council had required the Receiver's appointment as a condition of the

Region agreeing to make a substantial loan to Thomhill Green to complete the necessary capital

repairs. After the appointment of Mintz, on December 20,2006, York Region entered into a loan

agreement with Thomhill Green, through Mintz, whereby a credit facility in the principal amount

ofup to $2.1 million was extended to Thomhill Green with very favourable repayment terms.

[34] Before the appointment of the Receiver, the Property had deteriorated substantially

under the then Board of Directors of Thomhill Green. The Receiver was able to stabilize the

financial situation at Thomhill Green and to oversee a large amount of capital work and repairs.

[35]... . Within the first nine months of its appointment, the Receiver had provided three

extensive reports to the Region. These reports were not given lo the Co-op board of directors or
its members.

[36] In its third report, dated April 16, 2007, the Receiver advised the Region that, despite

many successes, there were still numerous matters outstanding, and significant work yci to be

done for the benefit of the residents.

[37] The Co-op members understood that the Receiver was acting on their behalf lo
supervise the renovations and the financial situation. The Board members had been told by the

Region to ■use this receivership time as an opportunity to essentially 'take a break." During this

time period, Thomhill Green did not seek a judicial review of the appointment ofthe Receiver.

Appointment of Receiver under the Courts ofJustice Act

[38] The appointment of a Receiver pursuant to the SHRA expires after one year unless the
Superior Court ofJustice orders otherwise. The supervision ofthe work on the Co-op was not yei

completed. The Region therefore brought an application under s. 116(1)6 of the SHRA and s.
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10) of the Courts ofJustice Act, R.S.O. 1990, c. C.43 to the Superior Court to appoint Mintz as

Receiver ofThomhill Green.

[39] The Region served Thomhill Green with its application record. Thomhill Green did

not oppose the Appointment Order and did not appear on the date set for the application to be

heard.

[40] On June 26, 2007, Pepall J. ordered the appointment of Mintz as Receiver pursuant to

both statutes. This converted the receivership into a court-appointed receivership. By the terms

of its appointment, the Receiver was also subject to the provisions of the SHRA.

[41 ] The Co-op did not challenge steps taken or the appointment of the Receiver until May

2008, almost a year later, when the Receiver brought a motion before the Superior Court of

Justice requesting to sell the Property.

The Receiver asks for further funding

[42] By the fell of 2007 the Receiver had been able to stabilize the financial situation at

Thomhill Green and had overseen a large amount of capital work. During the work,

unanticipated items requiring the allocation of further funds became apparent. Asbestos was

discovered, and there were problems with completing the termite remediation.

[43] The Receiver therefore identified certain additional urgent capital work and repairs to

the Property which it concluded must be completed during the then current construction season,

to avoid deterioration.

[44] In January 2008, the Receiver advised the Region that another $600,000 of additional

funding was required to complete the capital repairs.

[45] To ensure that the work was completed, the Receiver proposed to the Region a

number of alternatives. One of those was to return governance and responsibility for Thomhill

Green to its members, cither to the existing Board or to a newly-reconstituted Board of existing

members. A second was to continue the receivership indefinitely until such time as the work was

done. A third was to transfer the Property to another entity capable of managing the property as

social housing.

[46] The Region refused to facilitate the advance of a further sum of $600,000.00 and

recommended to the Receiver that the Co*op be sold to Housing York Inc., the Region's social

housing arm which is also a "housing provider" and a "local housing corporation" under the

SHRA. If the Receiver were agreeable to this suggested solution, the Region would then provide

the requested funding and would support such a sale.
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[47] The affidavit material filed by the Region explains why it refused to advance this

further sum. It alleges that the Co-op members seemed more concerned with their own individual

issues rather than the collective interests and on-going management of Thornhill Green. There

had been issues with respect to access to some of the Co-op units to conduct the necessary

repairs, and some residents opposed the removal of wooden landscape features, in spite of the

termite problems. It alleged that Thornhill Green had a poor track record with respect to

management of its budget and rent increases. The Region had little confidence that a

reconstituted Board would behave differently. The Region also concluded that Thornhill Green

did not have the capacity to service any additional debt, let alone repay its mortgage or its

existing S2.1 million debt to the Region.

[48] None of the Receiver's proposals or the Region's concerns regarding the Board were

ever presented to the Board of Directors or the members ofthe Co-op.

Regional Council makes an in camera decision

[49] On February 13, 2008, the Community Services and Housing Committee prepared a

report for Regional Council. That ten-page report was marked "PRIVATE" and was considered

by Regional Council in an in camera session on February 213 2008. The Committee

recommended that Council authorize a request be made to the Receiver to bring a motion to the

Superior Court to sell the assets and liabilities of Thomhill Green to the Region's own housing

company, HYI.

[50] This was the only viable option, according to the authors of the report, because HYI

was the only non-profit organization with the professional and technical expertise required to

manage Thornhill Green's complex technical and operational issues. It would also have the

happy result ofkeeping the facility within York Region's social housing portfolio.

[51] Regional Council approved the Committee's recommendations. The Region then

obtained the approval of the Board of Directors of HYI and the Minister of Municipal Affairs

and Housing, and it supported the Receiver's application to this Court to appoint to continue and

expand upon the receivership under the SHRA.

"Confidential" or "Secret"?

[52] The Co-op categorizes this meeting as one shrouded in secrecy. The Region says it

was a confidential meeting that was discussed in camera because the matter under discussion

related to a court-appointed receivership, security of municipal property, and advice that was

subject to solicitor-client privilege. The report refers to another reason for holding an in camera

hearing:

The SHRA is relatively new legislation and to date very little case law has been

established. It appears that this Motion would be the first instance where the Court

was asked to approve a sale of the assets of a Co-operative to an entity such as
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Housing York Inc. ... In recent months, the Ontario branch of the Co-operative

Housing Federation of Canada has supported two co-operatives in opposing the

appointment of a Receiver by a municipality ... the precedential value of this

Motion, if the relief was granted, may be such that [CHF Canada] will feel

obliged to oppose the sale of a co-operative to a non-profit housing provider.

There is a strong business case to support the sale, but there is no guarantee of the

Court's approval.

[53] It is not necessary to determine whether the steps taken by the Region were properly

confidential or whether they were improperly secret. The result is the same. All parties agree that

the Region did not provide any notice of its proposed decisional process to Thomhill Green.

The Receiver applies to the Court for a sale

[54] On May 15 2008, almost a year after it had been appointed by the Superior Court of

Justice, the Receiver brought its first of three reports to the Court, in support of an urgent motion

to, among other things, approve the sale of Thornhill Green Co-operative Homes Inc. to Housing

York Inc.

[55] The Receiver served this motion on the Board of Directors of Thomhill Green, the

Region, the Ministry of Municipal Affairs and Housing, and creditors ofthe Co-op.

[56] This was the first notice to Thornhill Green of any intention to sell the Co-op.

[57] Shortly thereafter, Thornhill Green's counsel filed responding materials and initiated

this application for judicial review of the Region's decision to sell the Co-op. Since then, there

have been a plethora of motions and cross-motions between Tbomhill Green, joined by CHF

Canada, and the respondents.

ANALYSTS

Is the Region's consent to sell reviewablc?

[58] We conclude that the Region's decision to consent to the sale of the assets of the Co

op is judicially reviewable either as a common law power to judicially review the acts of a public

body where rights are affected, or alternatively, as a statutory power of decision pursuant to s. 1

ofthe Judicial Review Procedures Act.

[59] The applicants had requested an interim injunction before Morawetz J. In the course

of denying their motion, he expressed the view in the context of his interim Order that the

Region's decision to "purchase and consent" to the sale ofThomhill Green's assets and liabilities

from the Receiver was not a reviewable decision because it was not a "statutory power of

decision" for the purposes of the JRPA. He was not asked to consider whether the Region was

exercising a common law power.
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[60] The appeal to this Court from the decision of Morawetz J. was withdrawn during the

hearing because the parties agreed to schedule this judicial review application. In the interim, the

parties agreed that no sale of the Co-op would take place until completion of all court

proceedings, including appeals. In withdrawing the appeal, it was agreed that the applicants were

not conceding that the decision of the Region was not reviewable. The appeal was withdrawn to

facilitate promptly proceeding with the judicial review application on its merits. In the interim,

the parties agreed to terms that would make redundant the appeal from the Order ofMorawetz J.

refusing the interlocutory injunction.

[61] The issue is not res judicata as suggested by the Region. While the decision of

Morawetz J. is persuasive, we are not bound by the obiter comments in his interlocutory Order.

Furthermore, Morawetz, J. did not have the benefit of fiill argument on this issue.

The Common Law

[62] The power to judicially review a decision based on an alleged denial of procedural

fairness is found in the common law. As the Supreme Court of Canada noted in Mariineau v.

Maisqui Institution, [1980] 1 S.C.R. 602 at 628:

Certiorari is available as a general remedy for supervision ofthe machinery of

government decision-making. The order may go to any public body with

power to decide any matter affecting the rights, interests, property, privileges,

or liberty of any person. The basis for the broad reach of this remedy is the

general duty of fairness resting on all public decision-makers.

[63] Certiorari is available to provide relief against a wide range of decisions of a public

nature. Whether a decision is sufficiently public is determined by considering a number of

factors such as the nature of the decision-maker, the source of the power exercised, and the

purpose or function of the decision-making body: see Donald J. M. Brown and John M. Evans,

Judicial Review of Administrative Action in Canada, looscleaf (Toronto: Canvasback, 2008) at

pp. 1-24.

[64] The power to grant certiorari has been codified in Ontario in the JRPA but the scope

of the remedy is not limited to statutory decisions. The common law of prerogative writs

determines their availability. Only declarations and injunctions require the exercise of a statutory

power as provided by s. 2 ofthe JRPA:

2. (1) On an application by way of originating notice, which may be styled

"Notice of Application for Judicial Review", the court may, despite any right

of appeal, by order grant any relief that the applicant would be entitled to in
any one or more of the following:

1. Proceedings by way of application for an order in the nature of

mandamus, prohibition or certiorari.
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2. Proceedings by way of an action for a declaration or for an

injunction, or both, in relation to the exercise, refusal to exercise or

proposed or purported exercise of a statutory power.

[65] There is no question that the Region is a public body. The Region, in its capacity of

Service Manager under the SHRA, was exercising a power conferred upon it by statute. This was

not a purely commercial decision, governed only by private law. The Region's ability to deal

with the assets of the Co-op originated by virtue ofthe SHRA.

[66] The decision to consent to the proposed sale of the Co-op affects the rights and

interests, property or privileges of all members of the Co-op. This is so, even though members of

the Co-op do not have an ownership interest in the assets ofthe Co-op. The Co-op members hove

statutory rights related to their security of tenure (as addressed in paragraphs 77 and 78 below)

under the CCA which would be put in jeopardy by the proposed sale.

[67] We conclude that the actions of the Region, as part of the machinery of governmental

decision-making which affects rights and interests, are subject to judicial review under the

common law, and that the remedies ofprohibition and ccrtiorari are available to the applicants.

The Judicial Review Procedures Act

[68] hi the alternative, we conclude that the Region's decision to consent to transfer the

assets is a statutory power of decision in accordance with s. 1 of the JRPA, and is the root of its

impugned provision of consent. Section 1 provides as follows:

"statutory power of decision" means a power or right conferred by or under a

statute to make a decision deciding or prescribing,

(a) the legal rights, powers, privileges, immunities, duties or liabilities of any

person or party, or

(b) the eligibility of any person or party to receive, or to the continuation of, a

benefit or licence, whether the person or party is legally entitled thereto or

not,

and includes the powers ofan inferior court.

[69] First, as outlined above, the power to deal with the assets of the Co-op is derived from

statute. This is not a situation, as in Ainsworth Electric Co. Ltd. v. Exhibition Place (1987), 58
O.R. (2d) 432 (Div. Ct), in which the decision-maker is acting in a private capacity.

[70] The power to sell a housing project is provided by s. 5(1 )(f) of the SHRA. The

housing provider shall not transfer, or deal with the property as defined by section 95 (1) of the

SHRA without the written consent of the Region (in its Service Manager capacity) and the
Ministry. For ease ofreference, we repeat the section:
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95. (1) Subject to subsections (2) and (2.1), a housing provider shall not,

without the prior written consent of the Service Manager and the Minister,

transfer, lease or otherwise dispose of or offer, list, advertise or hold out for

transfer, lease or other disposal, a housing project or any part of it, including

any chattels in it.

[71 ] The Region argued that providing "consent" is not a decision, but is a preliminary step

only, and, in essence, is merely a recommendation. It argues, therefore, that there is no statutory

power ofdecision to review.

[72] This issue was raised before the Divisional Court in Re Collins et al and Pension

Commission ofOntario et al (1986), 56 O.R. (2d) 274 (Div.Ct). Reid J. held:

In determining the issue of consent the commission was determining a right,

in this case, granting one. While we heard much from the respondents to the

effect that the giving of consent did not involve a decision, I confess that I

have difficulty understanding how anyone can give a consent without

deciding to do so.

[73] This comment applies with equal force here. Providing consent requires a decision to

consent. This decision to consent to the transfer is not a mere recommendation. It is a critical

element of this proposed sale, without which it could not proceed, pursuant to s. 95(1) of the

SHRA. The Region's decision is one oftwo statutorily mandated pre-conditions to the proposed

sale. The other is the consent of the Minister. The Legislature has given two separate

governmental entities, the Region and the Minister, the power to control whether a proposed sale

will take place. This ensures that the public interest in social housing and its availability will be

taken into account in any proposed disposition of a "housing project," as defined in the SHRA.

The Region's decision to provide consent is admittedly one step in a sequence of steps, but for

this and other reasons, it is a critical, pivotal one.

[74] The consent of the Service Manager leads in turn to requesting the consent from the

Ministry. In this case, the Region provided detailed confidential written submissions to the

Ministry. The Co-op had no input into these submissions and asserts that much of the

information is untrue, or one-sided, an assertion which the Region disputes.

[75] Obtaining the consents occurred several months before the Receiver brought its

motion to sell the assets of the Co-op. Any rights of the Co-op to make meaningful submissions

in the context of the Receiver's motion to sell, armed with the s. 95 consents, may be too little

too late. It appears clear that once the Co-op was notified on May 16, 2008 of the Receiver's

intention to seek an order ofthe court for the sale of the Co-op, the Co-op and CHF Canada have

been scrambling to catch up in various court proceedings on what is perceived by the Co-op as

an unequal playing field, with the powers aligned and the wind blowing clearly in one direction.
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[76] Finally, the provision of the consent affects "the legal rights, powers, privileges,

immunities, duties or liabilities" of the members ofthe Co-op within the meaning of section l(a)

of the JRPA.

[77] Non-profit housing co-operatives are democratically run, independent co-operative

corporations, and, as such, members of the co-operatives have rights under the CCA. For

example, co-op members control the governance of their homes through the election of a resident

board of directors (s. 90), all of whom must be members (s. 87), and through their power to

approve by-laws (s. 23 (b)). Members can requisition meetings (s. 79) at which they can exercise

their right to vote on matters affecting the co-op, including the removal of directors (s. 104).

[78) Perhaps most importantly, co-op members — unlike regular tenants under the

common law or the Residential Tenancies Act, 2006. S.Q. 2006, c. 17 — have the right to

occupy their unit in the co-op as long as they respect the obligations ofmembership and abide by

the by-laws. Members cannot be expelled except by resolution of the board of directors, and

have the right to appeal such a decision to a general meeting of all members (s. 66).

[79] For these reasons, we conclude that the provision of the statutory consent required by

section 95(1) of the SHRA by the Region for the sale of this Co-op is a reviewablc decision

pursuant to cither the common law or s. 1 (a) of the JRPA.

The Duty of Procedural Fairness

[80] We turn to consider the parameters of the duty of fairness owed by the Region to the

Co-op, and whether this duty was breached.

[81) As LeDain J. said in Cardinal v. Kent Institution, [1985] 2 S.C.R. 643 at 653,".. .there

is a duty of procedural fairness lying on every public authority making an administrative decision

which is not of a legislative nature and which affects the rights, privileges or interests of an

individual."

[82] The existence of a general duty to act fairly will depend on the consideration of three

factors:

(i) the nature ofthe decision to be made by the administrative body;

(ii) the relationship existing between that body and the individual; and

(iii) the effect of that decision on the individual's rights.

[83] The Region is a public authority, whose decision affected the rights of the Co-op

members. These members had a statutorily-protectcd security of tenure. That security of tenure,

as addressed above, is a reflection of the public will, and is thus consistent with the public

interest, hi these circumstances, a duty ofprocedural fairness engages.
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[84] The scope of the duty ofprocedural fairness depends on the facts and circumstances of

each case: Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at

para. 21.

[85] The five factors to consider when determining the content of the duty of fairness were

most recently set out in Congregation des temoins de Jehovah de St-Jerome-Lafontaine v.

Lafontaine (Village), [2004] 2 S.C.R. 650 at para. 5:

(1) the nature ofthe decision,

(2) the nature ofthe legislative scheme,

(3) the importance ofthe decision to the individual affected,

(4) the legitimate expectations ofthe person challenging the statute, and

(5) the nature of the deference accorded to the body.

[86] The Region suggests that the obligations of procedural fairness are met in this case as

the Board was served in May 2008 with a copy of the Receiver's motion material before this

Court, requesting a sale of the Co-op. Further, Co-op's counsel has had the opportunity to make

submissions before the Superior Court ofJustice opposing this sale.

[87] We disagree that the obligations of procedural fairness have been met.

[88] From the materials before us, it is clear that the Region was uncertain about how to

proceed in a case such as this, especially when a Receiver was in place. The SHRA is a relatively

new statute and, to date, there has been little judicial interpretation of its provisions. It would be

helpful to these parties, and others following, to have some judicial direction as to what the

process should be.

[89] Section 95(1) is aimed primarily at ensuring that a housing provider does not sell its

assets without first obtaining the consent of the Service Manager and the Minster. This makes

sense. Often, as in this case, there is considerable public money invested in a housing provider

such as a co-op. It would be unfair to the public for a co-op to dispose of its assets without

obtaining the consent ofthe entity or entities that have provided much ofthat funding. In the case

before us, the housing provider is the co-op, but the co-op is in receivership. That complicates

matters, especially where, as here, the Receiver has been appointed by the Court. Even though

the Appointment Order specifies that the SHRA applies, it also says that the Receiver is not

required to consult with Thornhill Green and it permits the Receiver to sell the assets of

Thornhill Green with the approval of this Court. This Receiver, standing in the shoes of the Co

op, has come to the Court with the necessary consents, but without notifying or consulting with

the Co-op.

[90] Earlier, we referred to the democratic and independent nature of co-operative

corporations which arc governed by the Co-operative Corporations Act, and to the rights and
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obligations of membership. It is our view that the fact that Thomhill Green is a Co-op should

have been relevant to the Region's decision-making process. This fact is important because it

informs the legitimate expectations of co-op members with respect to a duty of fairness. A co-op

is an independently-functioning entity distinct from the Region, and must have a hand in

determining its own destiny: Labourview Co-operative Homes Inc. v. Chatham-Kent

(Municipality) (2007), 228 O.A.C. 65 (Div.Ct). It was an error for the Region to treat this

important feature as immaterial.

[91] In our view, when a Service Manager is considering, under s. 95 ofthe SHRA, selling

(or, if a Receiver is in place, recommending or agreeing to the sale of) the assets of a co-op, the

Service Manager is required to provide reasonable notice to the co-op of its intentions, and to

provide the co-op with a meaningful opportunity to make submissions, before the Service

Manager makes a decision. These obligations exist whether or not the Receiver has notified or

consulted with the co-op members regarding its findings and intentions.

[92] Given the differences in the size of housing providers and service managers in this

province, we leave it to each municipality to determine what would constitute appropriate notice

or consultation in that location. It is not the form of the notice that is so important; it is the

fundamental opportunity for the co-op to make meaningful submissions to the Service Manager

before the Service Manager makes a decision involving a sale of the co-op.

CONCLUSION AND REMEDY

[93] As we have concluded that the actions of the Region are revicwable by way ofjudicial

review cither as a statutory power of decision or pursuant to the common law, all prerogative

remedies are available. We were not asked to review the rights and obligations of the Receiver

and we make no comment on whether the Receiver owed a duty to the Co-op. We do conclude,

though, that the Region owed a duty ofprocedural fairness to the Co-op, despite the receivership.

[94] The applicants seek an Order quashing and setting aside the decisions and actions of the

Region which resulted in the Region attempting to acquire the assets of the Co-op. Such an

Order would have the effect of preventing the immediate sale ofthe Co-op. They also wish to be

given a meaningful opportunity to preserve the future of Thomhill Green as a co-op and to

ensure that control of the Co-Op is returned to the members.

[95] The request to quash the decisions and actions of the Region, pursuant to s. 95 of the

SHRA, which would result in the Region having to reconsider the issue of its consent, is not

realistic given the urgent need to complete the costly necessary repairs, and the unresolved

underlying financial problems of the Co-op that precipitated the appointment of the Receiver in

the first place. The Co-op has ample opportunity to address all issues fully and fairly in the

proceedings pending before Morawetz, J.
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[96] We, therefore, dismiss the motion to quash the Region's consent to the sale ofthe Co-op

under s.95 ofthe SHRA.

[97] Is there an alternative remedy which is appropriate, given the novel facts and

circumstances of this case? hi its submissions, the Co-Op made it clear that it wishes to have the

opportunity to solve the outstanding problems and to continue to function as a co-op. This is not

an issue that we can determine in this application forjudicial review.

[98] However, as noted above there is an outstanding motion before the Commercial List

requesting the sale of the Co-op. That motion was brought by the Receiver and has the support of

the Region. Because of the novel circumstances of this case, while we make no order, it would

have been preferable for the Receiver to have sought directions from the Court before the Region

took steps to obtain the statutory consents. Again, while we make no order, we express the view

that, having regard to the present circumstances, it would be desirable for the Commercial List to

determine all issues raised, or to be raised, between the parties, as directed by the judicial team

leader. All matters can then be decided in one forum.

[99] For the above reasons, the application to quash the s.95 consent is dismissed. The issues

the Co-op wishes to raise with respect to the future viability of the Co-op, we suggest, should be

heard by the Commercial List where the Co-op will have ample opportunity to ftJly and fairly

address all issues.

COSTS

[100] The submissions made by the parties with respect to costs assumed total success by

one side or the other. The applicants have been largely successful with respect to the issues

raised in the judicial review application, but we did not grant the specific remedy requested in

the circumstances ofthe case.

[101] It is our preliminary view that in these circumstances there should be no order as to

costs. If the parties, however, wish to make further submissions based on the result, they shall

exchange those submissions and file three consolidated briefs with the Court within thirty days.

FEB 11 2009

V

Ui(U.
J. Wilson, J.

> Bellamy* J
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